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BRANNAN LAWSUIT continues.  In following the pleadings of a lawsuit, especially one such as the Brannan lawsuit with multiple defendants, sometimes for coherency the response/reply to a pleading is taken somewhat out of order as was done with Shack West’s Reply to Brannan’s Response to Shack West’s Motion to Intervene . . . yeah!  This leads up to a Brannan pleading that was filed in and amongst that back and forth series of pleadings.

On December 28, 2008, Brannan filed a Motion to Strike Two Sections of Black Hawk’s Reply in Support of Its Motion to Intervene or, in the Alternative, Motion for Leave to File Surreply, a motion that was denied by the Court on January 23, 2009.  

Brannan’s Motion to Strike was based on these two points:  
(a) “The second section contains an entirely new argument for Black Hawk’s claim of intervention by right under Rule 24(a),” . . . The original Motion to Intervene sought to protect its interest in the 1999 IGA, but in its Reply Brief seeks to protect “its water rights, its investment in real property at the Treatment Plant, and its property interests related to the emergency services.”  

Brannan claims this is a new argument, and as such is “immaterial and impertinent to Black Hawk’s intervention motion and should be stricken.”  

(b) Brannan requests that the third section of Black Hawk’s intervention motion be stricken “because it is based on the interests that Black Hawk is attempting to protect in the second section of the Reply Brief; namely, the alleged interest in “its water rights, its investment in real property at the Treatment Plan, and its property interests related to the emergency services.”  
Brannan states it will be prejudiced if these sections of the Reply Brief are not stricken, or in the alternative, Brannan will be prejudiced if it is not allowed an opportunity to respond to the claims.  

As noted in the opening paragraph, the Court denied Brannan’s Motion on January 23, 2009.


On February 12, 2009, Brannan filed a Motion for a Determination on Timing of Open Meetings Law Claim and for Modified Case Management Order.  (This pleading will be summarized for the reader’s ease in following the overall premise.)  Brannan’s basis for this pleading:

The Board of County Commissioners exceeded its jurisdiction and/or abused its discretion in denying Brannan’s application for the MMRR Quarry by: 

· failing to deliberate on the application in open session (violation of open meetings law);

· denying the MMRR Quarry;

· subjecting the MMRR Quarry to new and severely restrictive approval criteria; and 

· basing its decision on conclusory assertions not supported by competent evidence in the record;
To properly proceed in the case, Brannan states there must be discovery on the Opens Meeting Law claim, and if necessary, a trial on that claim, before proceeding with briefing on Brannan’s First Claim for Relief – that the Board unlawfully denied Brannan’s application for the MMRR Quarry (Certiorari Review under Colorado Rules of Civil Procedure 106(a)(4).  {Certiorari review is an appellate proceeding for re-examination of action of an inferior tribunal or an auxiliary process to enable an appellate court to obtain further information in a pending cause.}  

Brannan states its additional reasons for seeking to supplement the record:  

· The record being prepared by the County Defendants will be limited to the “public hearing;” 

· It is not likely to contain any facts related to Brannan’s claim that a secret decision made in “private meetings” was then rubber-stamped during a public meeting; 
· Currently known facts “tend to indicate” an irregular and invalid decision due to Open Meetings Law violations obtained through an Opens Records Act request;

Brannan then lists certain “facts” gleaned from the Open Records Act request which it must be pointed out, were taken out of context to portray meaning beneficial to Brannan’s position; examples include:

· County Attorney Petrock’s preparation of draft resolutions as to rationale and factual support for a decision to approve or deny the Quarry; and 
· County Attorney Petrock’s stating that the Commissioners’ “deliberative process” on the Quarry application, which he believes includes one of his pre-prepared resolution “is not a public record” and should not be shared with the public.  (Note:  The Commissioners as a Board enjoy a client-attorney relationship with the County’s attorney on certain matters such as personnel and litigation; such matters are not subject to Brannan’s demands.)
Brannan then states, “These emails may in and of themselves be sufficient to prove Brannan’s Open Meetings Claim.  At the very least, however, they highlight the irregularities surrounding the Commissioners’ “deliberations,” which according to Brannan, “warrants supplementation of the ‘public record’ to fully address Brannan’s Rule 106(a) (4) claim that the County Defendants exceeded their jurisdiction or abused their discretion by violating the Open Meetings Law.”  (Writer’s comment: anytime an attorney uses the term “may in and of themselves,” he/she is on a fishing expedition, and in this litigation, on the dollar of the taxpayers.)

Brannan then claims no one will be prejudiced by discovery on the Open Meetings Law claim, and advises the Court that part of the public meetings testimony was lost due to malfunction of the recording system, and sought to have discovery on the Opens Meetings Law proceed concurrently with the County Defendants’ efforts to re-create the record.  


Brannan’s last attempt to gain discovery on the Open Meetings Law claims was that it would “avoid needless duplication of briefing on the Rule 106(a)(4) claim, and stated “There is no good reason not to resolve the Open Meetings Law claim and the Rule 106(a)(4) claim at the same time.”  


In a litigation case, a Case Management Order contains a schedule of how a case proceeds, and contains an “At Issue Date,” which signifies when all the parties and issues are officially in the case.  Black Hawk’s Motion to Intervene was granted by the Court on December 30, 2008.  At the time of filing the motion discussed in this edition, the Court had not ruled on Shack West’s Motion to Intervene (subsequently granted on March 30, 2009); thus March 30, 2009 becomes the “At Issue Date” in the Case Management Order.  

The Case Management Order also includes a Discovery Schedule.  On this point, Brannan sought to have it modified to allow discovery on its Open Meetings Law claim and “Brannan’s assertion that the Board of County Commissioners’ decision on the MMRR Quarry was irregular or invalid.”  Brannan sought to have five (5) County Defendant depositions “unless otherwise modified by order of the Court.  Discovery may commence immediately.  The date for completion of all discovery shall be 50 days before the trial date.”

On May 18, 2009, a status conference was held, and on May 20, 2009, the Court denied Brannan’s Motion for a Determination on Time of Open Meetings Law Claim and for Modified Case Management Order.

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  








Doris Beaver

